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48 CALIFORNIA- LAW REVIEW 

fixing the time as of the date when the petition is filed are, first, 
the schedule that the bankrupt is required to file, showing the location 
and value of his property, must be filed with his petition; secondly, 
the bankrupt's discharge from all provable debts and claims dates 
from the time the petition is filed; and, lastly, after the filing of 
the petition a creditor cannot obtain a lien upon the bankrupt's prop- 
erty which would defeat the general purpose of the law. 10 It follows, 
therefore, that the property in the policies, excluding the cash sur- 
render value, is in the bankrupt's estate and is not an asset in the 
trustees' hands. D. A. M. 

Bills and Notes: Effect on Negotiability of Provision for Increased 
Rate of Interest after Maturity. — A negotiable promissory note must be 
for a sum certain, and the promise to pay unconditional, according to 
the rule of the common law. To this effect, also, are sections 3087 
and 3088 of the California Civil Code, which provide that a negotiable 
instrument must be for the payment of a certain sum of money and 
without any condition not certain of fulfillment. In connection with 
the question of the effect of a provision for an increased rate of interest 
after maturity on the negotiability of a note, the Supreme Court of 
Oklahoma has recently considered the statutory provisions of that 
state, which are almost identical with the sections referred to in our 
own Civil Code. The Oklahoma court held 1 that the provision for an 
increased rate of interest after maturity did not offend against the rules 
of certainty laid down by the statutes, and that the note was a 
negotiable instrument. In so holding, the court is apparently in accord 
with the weight of authority. 2 By providing that a note shall bear a 
greater rate of interest after maturity if not paid at that time, no more 
uncertainty is created than necessarily exists in the case cf any note 
with interest. Any note may run on if not paid at maturity, and con- 
tinue to bear interest. Clearly no added uncertainty is created by a 
mere change in the rate which will operate after maturity, in case 
the note does run on. 

Stipulations differing but slightly from that for an additional 
rate of interest after maturity, providing, for example, that a higher 
rate of interest will be effective from the original date in case of 
non-payment at maturity, or that a specified discount will be allowed in 
case of payment before maturity, have however, met with a decided 
difference of opinion as regards their effect on a note's negotiability. 
One line of cases takes the position that such provisions render the 
amount payable uncertain and dependent upon the contingency of 



10 Acme Harvester Co. v. Beekman Lumber Co. (1911) 222 U. S. 
308. 

i Citizens' Bank v. Landis, (1913) 132 Pac 1101. 

2 Towne v. Rice, (1877) 122 Mass. 67; Merril v. Hurley, .1895) 6 
S. D 592, 62 N. W. 958; De Hass v. Roberts, (1894) 59 Fed. 853; 
Hollinshead v. Stuart, (1898) 8 N. D. 35, 77 N. W. 89 42 L. R. A. 
659; Contra, Cornish v. Woolverton, (1905) 32 Mont. 456, 81 Pac. 4. 
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prompt or not prompt payment. 3 "It is not sufficient that the amount 
necessary to liquidate the note on the day when it is due is certain, 
and can be determined, but that certainty must continue till the obli- 
gation is discharged." 4 On the other hand, other courts have supported 
their holding in favor of negotiability by the argument that it is suf- 
ficient if at any date the exact amount due can be determined by an 
inspection of the instrument itself. 6 

These questions have apparently never been the subject of decision 
by our California courts. The tendency of cases on closely related 
points and the application made of sections of the Civil Code, how- 
ever, would seem to justify the supposition that, as to the provisions 
for increased interest from the original date and for disoount in case 
of payment before maturity, the California courts would follow the 
authorities which hold that such stipulations are fatal to negotiability. 6 
Thus, in the case of Adams v. Seaman, 7 speaking of a provision in a 
note for the payment of attorney's fees, the court said: "An attorney's 
fee, no matter how estimated, was not to be paid unless 'suit be com- 
menced or an attorney employed,' — each being a condition not cer- 
tain of fulfillment." This, seemingly, would indicate that the depen- 
dency of the rate of interest from the original date upon prompt or not 
prompt payment would likewise be looked upon as a "condition not 
certain of fulfillment." As to the provision for merely an increased rate 
of interest after maturity, it is problematic as to whether or not such 
a stipulation would be held destructive to negotiability on the ground 
that it was an additional contract and in violation of another section 
of our code. That a stipulation for an increased rate of interest after 
maturity would constitute an additional contract within the prohibition 
of section 3093 would seem scarcely tenable,, but to this effect appears 
to be the holding of the Supreme Court of Montana, 8 section 3997 
of the Civil Code of which state is identical with section 3093 of 
our own. 

W. W. F. Jr. 



3 Cayuga Bank v. Purdy, (1885) 56 Mich. 6, 22 N. W. 93; Hegeler 
v. Comstock, (1890) 1 S. D. 138, 45 N. W. 331, 8 L. R. A. 393; National 
Bank v. Feeney, (1899) 9 S. D. 550, 80 N. W. 186. 46 L. A. A. 732; 
Randolph v. Hudson, (1903) 12 Okla. 516, 74 Pac. 946; Farmers' 
Loan & Trust Co. v. McCoy, (1912) 32 Okla. 277, 122 Pac. 125, 40 
L. R. A. (N. S.) 177. 

4 National Bank v. Feeney, supra. 

s Hope v. Barker, (1890) 43 Mo. App. 632, aff. in 112 Mo. 338, 20 
S. W. 567; Parker v. Plymell, (1880) 23 Kans. 284; Loring v. Ander- 
son, (1905) 95 Minn. 101, 103 N. W. 722. 

6 Chase v. Whitmore. (1886) 68 Cal. 548, 9 Pac. 942; Adams v. 
Seaman, (1890) 82 Cal. 636; Meyer v. Weber, (1901) 133 Cal. 681, 65 
Pac 1110. 

7 (1890) 82 Cal. 636. This case no longer represents the law upon 
the proposition decided, but the quotation is still pertinent. See, sec. 
3088, as amended in 1905. 

8 Cornish v. Woolverton, (1905) 32 Mont. 456, 81 Pac 4. 



